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DOT Docket No. NHTSA-02-12150 - 4b 
Docket Management 
U.S. Department of Transportation 
Room PL-40 1 
400 Seventh Street, SW 
Washington, DC 20590 

Supplemental Comments of Public Citizen 
Regarding 49 CFR Part 512 

Confidential Business Information 
67 Federal Register, April 30,2002 

Dear Dr. Runge, 

We submit these supplemental comments to the National Highway Traffic Safety 
Administration’s (NHTSA’s) rulemaking on Part 5 12 as a brief answer to the retort of 
December 2002 by the Alliance of Automobile Manufacturers (“the Alliance”) and the 
Rubber Manufacturers’ Association (RMA). The intense animosity on display in the 
Alliance’s comments is a further sign of the significance of this rulemaking, and an 
excellent indication of industry’s fear of an informed public. 

We object to the Alliance’s effort to highjack what should be a relatively 
straightforward review of the agency’s procedures of its current practices under Part 5 12. 
The initial rulemaking notice on the revisions of Part 5 12 contained only a glancing 
discussion of the rule’s impact upon the administration of the early warning rule, 
consisting merely of a re-statement of the statutory language, without any substantive 
discussion. Neither the agency’s early warning Advanced Notice of Proposed Rule 
Making (ANPRM) nor the Notice of Proposed of Proposed Rulemaking (NPRM) 
provided any indication that public disclosure of early warning information would trigger 
such heated controversy. To the contrary, both contained important, but routine 
statements of NHTSA’s policy that disclosure of early warning information would be 
governed by the agency’s existing policies and practices. 

This rulemaking is therefore allowing the Alliance a third bite at the apple, and far 
off-topic as well, to hear an argument in this rulemaking regarding disclosure of early 
warning data. Though unwarranted, it is unsurprising that the Alliance and RMA would 
inject consideration of early warning disclosure obligations into this rulemaking in this 



manner: the groups are also attempting to delay, block and obfuscate development of the 
statutorily mandated early warning database by filing several dozen petitions for 
reconsideration of that rule. These petitions were filed not only by the trade association, 
but by many companies individually. Their suggestions should be set aside, however, so 
that NHTSA may focus its efforts on the far more important work of perfecting the 
submission and publication of early warning information. 

As laid out in our previously submitted comments, the legislative history and 
hearing record regarding the industry’s malfeasance and deception, which led Congress 
to pass the Transportation, Recall Enhancement, Accountability and Documentation 
(TREAD) Act, should guide the agency’s implementation of its duties under the statute. 
As the events described in our comments may be confirmed by NHTSA’s own Office of 
Chief Counsel staff, there should be no question as to the accuracy of our description of 
the events just prior to enactment of the TREAD Act. 

Furthermore, the public history is perfectly clear. Against the backdrop of 
Congressional outrage over the secrecy of international recalls conducted by Ford, the 
elaborate cover-up of these recalls as negotiated between Ford and Firestone, and 
repeated litigation in which the companies imposed gag orders upon the injured victims 
and families of people killed in FordRirestone crashes, it is truly “hostile” to suggest, as 
does the Alliance, that Congress intended for early warning information submitted by 
manufacturers to remain a secret kept by the government from the public. 

Regardless of the Alliance’s attempt to cast Public Citizen as a reluctant 
bedfellow by disaggregating our positions well beyond recognition, it is apparent that 
there remains considerable controversy regarding the proper disclosure of early warning 
information. Rather than rebutting the rebuttal in the bulleted list by the Alliance, we 
wish to enunciate three key principles to assist the agency as it moves forward from this 
issue. 

I. It wouldpervert the class determination mechanism to cast it as a carte blanche 
which allows industiy to evade its evidentiary and procedural burdens under the 
Freedom of Information Act (FOIA). 

Legalese aside, it is clear that the Alliance is after every industry’s dream, i.e., a 
near-total escape from the clear statutory requirement that requests for exemptions under 
FOIA be specific, narrowly tailored and well-pled. As detailed in the agency’s Part 5 12 
NPRh4, the class determination mechanism, as employed by NHTSA prior to this 
rulemaking and for the past 30 years of the agency’s history, has been very narrowly 
drawn; encompassing only actual documents with great specificity and obvious 
competitive value, such as blueprints for vehicle designs and the like. 

Yet the Alliance would have the agency believe that summary figures of early 
warning data are not merely competitively harmful - they are all equally competitively 
harmful, and they are so much so that industry should be let off the hook from even 
having to say so or to demonstrate this as they are submitted. The breadth and arrogance 
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of this position, and its departure from well-accepted principles under FOIA, requires it 
be disregarded. 

The slender thread by which the Alliance attempts to hang its arguments for new 
exemptions from FOIA is the language of the disclosure section in the early warning 
statute. Yet that language is far too specific for such a wide purpose, as it refers only to a 
particular set of disclosure practices seldom used by NHTSA, and utterly fails to 
encompass any larger approach to NHTSA’s traditional obligations under FOIA. The 
early warning statute read in this way is not surplusage, but simply irrelevant to 
NHTSA’s disposition of disclosure under FOIA and the existing class determinations. 
The statute addresses only a very specific sub-category of the information permitted to be 
retained by NHTSA, but which is nonetheless disclosable under certain conditions. On 
its face, the early warning language modifies only that section. Despite the Alliance’s 
audacious attempts to force an elephant through the eye of this tiny needle, the poor beast 
will not fit. 

I1 NHTSA ’s statements that its disclosure obligations are unaffected by the new 
categories of information available under the TREAD Act remain the lodestone 
for the agency’s interpretation of its duties under Part 51 2. 

Congressional interest, including questioning during the hearings, concerned 
NHTSA’s failure to detect a dangerous developing defect and failure to investigate or 
publicly release information regarding the Ford/Firestone debacle. After all, it was not 
the agency that diagnosed the problem, despite a file submitted for the agency’s record by 
a State Farm agent in 1998, as well as a raft of deaths, injuries and resulting lawsuits. 
Instead, the problem was introduced to the public by a local television reporter in 
Houston, Texas, after which the number of deaths and injuries quickly grew in a manner 
indicating a probable safety defect, a defect later confirmed by a NHTSA investigation. 

In view of this experience and record, the clear intent of the TREAD Act was to 
redress both the industry’s and agency’s failures by creating a location for an ongoing 
record of public experience regarding a defect. The new law’s effectiveness will in large 
part be a result of the availability of a database in which the public may see reflected its 
own experiences regarding defects, and to which it may contribute. Regardless of this 
history, the Alliance suggests that the agency view the TREAD Act as a “ratification” of 
obscure defect investigation disclosure practices; practices of which Congress, as a 
whole, was certainly unaware. 

To do so would be a clear distortion of any reasonable doctrine of legislative 
intent, as it would ask the agency to both ignore the harsh Congressional criticism of the 
industry and agency’s secrecy, and would subvert a clear mandate from Congress to bring 
precisely this kind of information to light for public examination and contribution. No 
canon of construction could legitimately produce a result so perverse. Moreover, the 
information released by the Office of Defects Investigation is different in character, scope 
and specificity from the data that will be contained in the early warning database; so no 
precedent from this existing practice could apply. 
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Instead, the agency should stick to the course outlined in the early warning rules 
and in its announcement of the rulemaking on Part 512. Nothing presented in the 
TREAD Act asks the agency for a wholesale revision of its disclosure practices; only the 
Alliance has. Yet the Alliance, even in its supplemental comments, did not articulate a 
much-needed limiting principle, or boundary, around the kinds of information that it 
would now deem to require secrecy as trade secret information, nor did it demonstrate 
that early warning information will be different in kind, or unique in a manner meriting 
special treatment under Exemption Four. There is simply no logical basis for such 
treatment, and we urge the agency to treat the Alliance's pipe-dream as the fantasy it is. 

III. Under the TREAD Act and FOU, NHTSA 'sJirst duty is to make safety 
information available to interested consumers. 

The Alliance gives no response to our allegation that industry cover-ups of defects 
are common, and that a long-standing statutory duty for manufacturers to tell NHTSA 
when they "learn" of a defect has been honored mainly in the breach. Yet the Alliance 
does, unconvincingly, attempt to impugn the credibility of our deposition excerpt by 
quoting a trial judge's musings about the witness, Mr. Cline, as well as a predictable 
refutation of the witness's statements by quoting counsel for Ford Motor Company. 

Although the Alliance may bicker over particular cases, our general point that 
industry repeatedly puts economic interests before public safety in delaying the 
disclosure of, or in failing to disclose, defects remains unrefuted. Attached as further 
evidence of this propensity in Appendix A is a very partial list of major safety defects 
covered up by automotive manufacturers since the Safety Act was passed, and excerpts 
from an opinion by a California court that spells out this malfeasance in no uncertain 
terms. 

Transportation Secretary Federico Pena emphasized this point in making the 
initial defect determination on GM's pickups with the side saddle gas tanks in 1994 by 
saying, "GM management in place at that time appears to have made a decision favoring 
sales over safety." In making that statement, Secretary Pena relied heavily on hundreds 
of previously confidential internal GM documents that demonstrated "GM was aware, 
possibly as early as the mid- 1970's but certainly by the early-1 980's, that this design 
made these trucks more vulnerable and that fatalities from side-impact fires were 
occurring. However, GM chose not to alter the design for 15 years." (Statement by 
Transportation Secretary Federico Pena Initial Decision that a Safety Defect Exists in 
Certain General Motors C K  Pickup Trucks, Oct. 17, 1994.) [See Appendix B] 

Attached to these comments is a short communication between Ford executives in 
March 1999, discussing the legal ramifications of conducting a recall of Firestone tires in 
Saudi Arabia. [See Appendix C.] The memo makes it clear that Ford officials were 
aware of a belief held by lawyers for Firestone that the companies should report such 
action to NHTSA, and that Ford officials deliberately tried to evade these reporting 
requirements by re-packaging and de-formalizing what was essentially a foreign recall. 
Yet when company officers were questioned by members of Congress regarding their 
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statutory duty to inform NHTSA of actions overseas, Congress was told that executives 
believed that the duty did not exist. Voila, the TREAD Act. 

In this case, good information, made publicly available, is the safety program. 
And NHTSA is proposing to collect and publish no more information than what industry, 
in every case, always already knows, and to release it in a format far less detailed than 
what is routinely released during the agency’s defect investigations. Summary 
information in the categories requested under the early warning final rule do not raise 
privacy concerns, as may be the case with detailed customs or medical records containing 
consumer identifiers. This authority was awarded after decades of cover-ups, and after 
Congress grew tired of seeing the bodies pile up on the highway before a safety problem 
could come to light. 

Arguably, if the industry had collaborated with NHTSA when “learn[ing]” of a 
defect in the manner clearly envisioned by the original statute, the TREAD Act may not 
have been necessary. Our sad history shows that it was necessary, because automakers 
are too often, if given an option, the last ones to warn consumers, or even the agency, of 
hazards latent in vehicles on the road. Therefore, NHTSA must honor its obligation 
under the statute, as well as its wider duty to public safety, by setting out a provision for 
the routine disclosure of early warning information, just as every one of the agency’s 
rulemakings on the issue anticipates. 

After all, it is the public which time and again suffers the consequences of 
manufacturer negligence in the form of quadriplegia, paraplegia, brain damage, loss of 
limbs and death. Surely they are entitled to be as informed as the manufacturers and 
NHTSA of the potential risks imposed upon them. As painful as it must be for the 
industry, the manufacturers’ information monopoly must be transformed, at long last, into 
a truly fimctional information democracy. 

Sincerely, 
Joan Claybrook 
President, Public Citizen 
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Appendix A 

Ten Major Safety Defects Initially Covered Up By 
Automobile Manufacturers 

1) Ford Pinto Exploding Gas Tanks: Ford Motor Co., Pinto (1971-76); Mercury 
Bobcat (1 975-76); Fuel tanks and filler necks installed on these vehicles were 
subject to failure when vehicles were struck from rear. The failures could result 
in fuel leakage, which, in the presence of external ignition sources, common on 
the highway, in turn could cause fire. The recall was agreed to only after an 
article was published in Mother Jones about the decision by Ford that it would be 
“cheaper” for the company to pay fire injury and burn death liability claims than 
to fix the vehicle, a full investigation by NHTSA and demand for a recall, and an 
extremely large punitive damages award ($125 million, later reduced to 3.5 
million) in the case of Grimshaw v. Ford. Between the date of the beginning of 
the recall and the date when parts to repair the vehicles became available, six 
people died in Pinto fires following a rear impact crash. 1,400,000 cars recalled. 

2) Ford Flying Fan Blades Recall: Ford Motor Co., Various models (1972-83); 
Flexible blade engine cooling fans can crack, causing portions of the fan blades to 
separate. Flying blades can damage underhood components and cause severe 
personal injury to mechanics and others inspecting the engine. 3,597,214 vehicles 
recalled. 

3) Ford Park-to-Reverse Defect: Ford Motor Co., Some Lincoln and Mercury 
vehicles (1 970-80); Parking gear may not securely engage after the operator 
attempts to shift the vehicle’s gear selector to “P” (park), and transmission may 
shift to reverse by itself without warning, allowing vehicle to move when 
unattended. Movement may result in injury or death to vehicle occupants or to 
persons outside the vehicle. As of the date of NHTSA’s initial determination of a 
defect, NHTSA had received 23,000 complaints about Ford transmissions, 
including reports of 6,000 crashes, 1,710 injuries and 98 fatalities. Yet Ford 
conducted only a consumer satisfaction action, mailing warning labels to 23 
million owners rather than recalling them for mechanical repair. A 1985 NHTSA 
study found that Ford “park-to-reverse” crashes had caused a total of at least 306 
deaths, yet the agency still declined to reopen its investigation files. 

4) Firestone 500 Disaster: Firestone, Various radial tires in the 500 series (1974- 
77); Failure of the steel belted radial tire could result in loss of air and/or tread 
and loss of control of the vehicle, which may result in a vehicle crash. On May 
12, 1980, NHTSA imposed a $500,000 fine on Firestone for selling tires which 
the company knew to be defective and they failed to comply with the high speed 
requirements of Safety Standard 109. 19,620,000 tires recalled. 
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5) GM Engine Mount Breakdown: General Motors, Various Chevrolet models 
(1 965-70); Engine mount breakage causes a self-perpetuating chain of events. 
When the left side mount breaks, engine torque causes the engine to rise up, 
pulling open the accelerator linkage; causing more upward movement and further 
opens accelerator linkage until the engine’s movement is finally stopped by the 
closed hood and the accelerator is at full throttle. The engine’s upward movement 
pulls the power brake booster vacuum hose loose, thus greatly increasing the 
force needed to stop the car, which is racing, often out of control. 6,6800,000 
vehicles serviced through a voluntary recall by GM, after much publicity, in 
which 95 percent of the cars did not receive new engine mounts, but instead were 
fitted only with a much cheaper cable and bracket assembly to restrict engine 
movement if a mount broke. 

6) C/K Pickup Side Saddle Gas Tank Debacle: General Motors, Full-size pickups, 
various models (1 973-87); Fuel tank outside frame rail of vehicle made tanks 
more vulnerable to rupture and puncture in side impact crashes. Fatal Analysis 
Reporting System data indicate that over 1,800 people were killed in fire crashes 
in the U.S. involving trucks from model years 1973 to 1987. Despite a voluntary 
recall request from NHTSA and an initial defect determination by Secretary Pena 
in October 1994, GM refused to initiate a recall. NHTSA’s data gathering was 
hampered by GM’s withholding of hundreds of accident reports on gas tank fires 
until forced to disclose them in February 1994. There were hundreds of lawsuits 
seeking redress for horribly injured plaintiffs and survivors of those killed, most 
of which were settled, totaling almost half a billion dollars. 

7) Chrysler Minivan Rear Door Latch Tragedy: Chrysler, Minivans (1984-95); 
Weak rear liftgate latch pops open in moderate rear impacts at speeds less than 20 
miles per hour. At least 41 people, mostly children, have been killed as of 1998 
when liftgates opened in crashes, and the removable rear seats and their occupants 
were ejected, some still strapped into their safety belts. Chrysler resisted a recall 
and used Congressional pressure to head off a voluntary recall request. A 
voluntary service campaign for replacement of the door latches was finally carried 
out, after extensive publicity, though the delay in the campaign and its voluntary 
nature substantially reduced the number of vehicles fixed. 4,500,000 vehicles 
subject to voluntary recall. 

8) Takata Seat Belt Cover-up: Takata Corporation, Various models (1986-91); 
Seat belt buckles fail to latch, or latch and release automatically or release in 
crashes. A NHTSA investigation revealed that the buckles were made of a plastic 
that becomes brittle in ultraviolet light and that pieces of the buckle may detach 
and jam the release button mechanism. NHTSA assessed $50,000 penalties 
against both Honda and Takata for failing to notify the agency about the defect in 
a timely manner. 8,435,9 17 recalled. 

9) Ford Ignition Switch Fires Fiasco: Ford Motor Co., Ford, Lincoln and Mercury 
vehicles, Various models (1988-93); A defect in the ignition switch causes the 
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vehicles to catch fire spontaneously. After three investigations by NHTSA of this 
defect across several models, Ford agreed to conduct a recall limited to only some 
of the vehicles with this defect. In March 1999, NHTSA and Ford entered into a 
settlement in which Ford agreed to pay a $425,000 fine for ailing to provide 
documents covered by information requests in the defect investigation and for 
failing to do the ignition switch recall earlier. 7,900,000 vehicles were subject to 
recall; approximately 1 5 million additional vehicles affected. 

10) Ford Thick Film Ignition Module Malfeasance: Ford Motor Co., Various 
models (1983-95). The thick film ignition (TFI) systems installed in various Ford 
vehicle models and located near the engine distributor places the module at risk of 
heat-induced meltdown. In a ruling by the Honorable Michael Ballachey in 
California Superior Court, the court found that Ford had refused to fix the 
problem, despite the fact that “Ford has been aware, since at least 1982, that 
installing its TFI modules on the distributors of class vehicles made them 
inordinately prone to failure due to exposure to excessive heat and thermal 
stress.” The court also found that the “TFI module failure can cause the class 
vehicles’ engines to stall at any time, at any speed, under any circumstances, and 
the propensity to fail increases over time.” [See Appendix D.] 

The judge found numerous instances in Ford had deceived NHTSA and concealed 
crucial documents, stating: 

“During the same time period that much of the internal knowledge of the 
TFI module problem was being gained by Ford, and while Ford’s efforts 
to achieve a cure for the problem were underway, the National Highway 
Traffic Safety Administration opened five separate investigations in 
response to stalling complaints. Ford’s response to the information 
requests NHTSA served in those investigations, notwithstanding its own 
warranty experience and expense, was to resort to word games. Ford told 
NHTSA that “engine stalling may result from a wide variety of reasons, 
many of which have nothing to do with the failure of an ignition system 
component,” rather than reveal what it obviously knew about the impact of 
the capital TFI module failure on stalling. [Citations omitted.] Ford’s 
strategy, clearly, established by the credible evidence was: If you don’t 
ask the right question, with what common sense tells us you want to 
know.” 
“Ford withheld responsive information from NHTSA that it was obligated 
to divulge.” 
“Ford’s dissimulation reached its nadir in the testimony of Bob Wheaton, 
Ford’s witness designated as most knowledgeable about safety issues, 
when he insisted that “safe is too subjective” and denied knowledge of any 
“written definition of what is safe within Ford Motor Company.” 
[Citations omitted.] Other Ford executives were similarly evasive when 
pressed on the question of whether or not a failed TFI module, under any 
circumstances, presented an unreasonable risk of safety. See, e.g., 
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Petrauskas [citations omitted] (Ford’s Vice President of Safety and 
Environmental Engineering who could not conceive of a circumstance in 
which stalling could create a safety risk); Transou [citations omitted] 
(Ford’s Vice President of Car Engineering who felt that stalling on the 
roadway posed no safety risk).” 
“Rather Ford used tortured interpretations of common language to avoid 
its responsibilities to NHTSA, the Environmental Protection Agency 
(EPA), and the consuming public.” 
“Ford improperly arrogated unto itself the task of defining terms and 
decided for itself what information to reveal.” 
“In defense of plaintiffs’ claims, Ford presented a blizzard of unpersuasive 
statistical evidence in an attempt to disprove the obvious: That TFI 
modules failed in enormous numbers from the outset, that they continued 
to fail in unacceptable numbers for many years, before being replaced by 
successor technology, and that they presented a serious safety risk to its 
consumers.” 
“Along with all of the evidence discussed above, additional evidence of 
Ford’s intent to conceal this information is seen in its manipulation of 
testing procedures by reducing testing temperature levels. [Citations 
omitted.] The unexplained reduction of temperature levels was suspicious 
even to Ford’s emission expert.” 
“Additionally, there is evidence that Ford, as a condition of settling 
various civil lawsuits arguably involving evidence of TFI module failure, 
demanded the return of information disclosed in discovery during those 
lawsuits.” 
“Ford failed to meet its obligations to report safety related defect 
information to relevant governmental agencies, and, by so doing, 
concealed vital information related to vehicle safety from the consuming 
public. This fraudulent concealment is tantamount to fraudulent 
misrepresentation under the [various statutes].” 
“The fraud of Ford in this part of the case, namely, concealment of known 
safety defect is actionable even if no one was actually deceived. Here, 
however, there was deception.” 
“Ford also engaged in “unfair” business practices for the same reasons: 
concealment of highly significant safety related information from the 
government’s legitimate inquiry and from the consuming public.” 
“The record is also replete with evidence of Ford’s intent to keep the 
information about the TFI module secret from the consuming world, 
separate and apart from the government.” 

23 million vehicles affected. 
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US. Department of 
Transportation 

~ 

Otfice of [he Assis:anl Secrerary for Public Affairs 
Washingon. O.C. 20590 

STATEMENT BY SECRETARY OF TRANSPORTATION FEDERICO PEBA 
INITIAL DECISION THAT A SAFETY DEFECT EXISTS M 

CERTAIN GENERAL MOTORS CK PICKUP TRUCKS 
OCTOBER 17,1994 

Today, I am announcing the Department's Initial Decision that a safety defect exists in General 
Motors C/K pickup trucks with fie1 tanks outside the frame rails. As in any decision that 
involves the safety of the traveling public, we have faced many difficult issues in this case. 
This is a case that is virtually unprecedented, extremely complex, and highly-chargcd. Before 
going further, I want to commend the professionalism and expertise of the staff at NHTSA for 
their work on this matter. 

BACKGROUND 

Since this investigation began in December 1992, NHTSA has received and reviewed well over 
100,000 pages of documents, conducted crash tests, and completed statistical and other analyses 
related to the alleged defect. It is that extensive investigation hat has led to this decision. 
Today, we are distributing the Enginezring Analysis Report that details the major points of this 
investigation. I believe that this report speaks for itself. I want to take a few minutes to discuss 
the major findings that served as the basis for this Initial Decision. I will then outline the process 
that the Department will follow ovtt the coming weeks. 

FNDJNGS 

First, NHTSA found that, since these GM pickups were first introduced in 1973, approximately 
150 people have died as a result of side-impact fires in these trucks, in crashes that were 
otherwise swivable. Many others suffered serious bum injuries in such crashes. 

Second, based on past trends, M-ITSA projects that 32 more lives WirI be lost over the remaining 
use ofrhe vehicles, compared to what would occur if these trucks had the same side-impact fire 
performance as comparabie Ford pickups. 

Third, NHTSA atuibutes this wlnerabiliry to fatal side-impact fires to GM's design and 
placement of the fuel tanks outside of the h e  rails of these trucks. This design was selected 
for marketing reasons, including a desire to increase fuel capacify and driving range, a feature 
GM believed appealed to certain drivers. But, because the bnks are outside of the frame rails, 
they do not have the protection offered by the frame rails. 
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Founh, NHTSA's review of police accident reports of side-impact fatal crashes with fires in these 
GM trucks demonstrates that they occurred at speeds less Than those required to cause side- 
impact fires in comparable Ford pickups. 

' 

Fifih, and of critical importance in this matter, is the evidence that OM was aware, possibly as 
early as the mid- 1970's but certainly by rhe early-1980's. that this design made these trucks more 
vulnerable and that htdiues from side-impact fires were occurring. However, GM chose not to 

alter the desi@ for 15 years. 

It is also important to note rhar rhe National Traffic and Motor Vehicle Safety Act places 
manufacturers under two broad mandates: first, to meet applicable safety standards in producing 
vehicles; and second, to produce vehicles that operate safeIy in real-world conditions. Meeting a 
safety standard does not absolve a manufacturer of its responsibility to produce safe vehicles. 

DECISION-MAWG PROCESS 

This investigation opened in December 1992, in response to a petition submitted by the Center 
for Auto Safety d Public Citizen in August of that year. I fust became involved in the matter 
in April 1993, when there was no senior appointee at NHTSA. ?he Safety Act assigns t he .  
responsibiky for carrying out these investigations to the Secretary. In general, these. 
responsibilities have been delegated to senior officials at NHTSA. However, due to the 
compIexity and degree of public concern oler Ihe alleged defect, hose officials brought this 
issue to me. At that point, I assumed the role of the decision-maker in this process, and wilI 
continue to do so. Since he joined NHTSA, Deputy Administrator Chis  Hart has provided some 
factual analysis. But, I made the judgment call in this case. Dr. Ricardo Martinez, the new 
Administrator, recused hjmelf from this matter, and has not played a role. 

Under the Safety Act, manufacturers must conduct a recall campaign if their vehicles contain a 
defect that relates to motor vehicle safety. Consistent With the law, the analysis of whether a 
defect exists in this case has focused on two primary questions: first, is there an increased risk 
associated with the alleged defect; and, if so, is that risk unreasonable? 

The investigation to date h a  demonstrated that the answer to both questions is yes. The record 
clearIy shows that there is an increased risk associated with these GM pickups, and leads me to 
conclude at this point that rhar risk is unreasonable. 

This initial conclusion is supported by these key factors: 

Unlike many of the investigations that NHTSA conducts, this case invoIves not only 
serious injuries, but a significant number of fatalities, in crashes that were otherwise 
survivable. 
There is evidence that GM was aware of the increased risk associated with this design at 
the time that the vehicle was introduced, but did not take steps to provide adequate 
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protection. In addition, despite mounting evidence of a safety risk over che intervening 
years, GM did not move the tanks inside the frame rails until model year 1988. 

have addressed the problem for l i t~le  or no cost. Instead, GM management in place at that 
time appears to have made a decision favoring sales over safety. As Secretary of 
'Transportation, charged with overseeing the safery of our highways and all other modes 
of transportation, I believe that auto manufacturers can and should do better than that, 
especially when safer and viable alternatives exist. 

B An alternative design, similar to that used by its competitors, was available, and could 

MOVING FOR WARD 

As required under law, the next step is for the Department to conduct a public proceeding to 
allow all interested parties to provide additional infomation and arguments on the issues raised 
by this investigation. This proceeding will be chaired by NHTSA Deputy Administrator Chris 
Kart, and will be heId in Washington beginning on Tuesday, December 6. I want to ensure that 

.e this process is open and fair to everyone, and that we have as much relevant information as 
possible before moving on to the next decision. 

. 

I dso recognize that consumers may continue to be codbed over the status of these trucks. It is 
my intention to bring this work to a conclusion as quickly as possible after the public meeting. 

I again want to note that fhis case has been a very difficutt and complex one. There has been a 
great deal of discussion and,,varidus views about it in many quarters. But, based on NHTSA's 
technical analysis, this was my decision to make. 

In closing, let me say that there is a new management team at General Motors, which was not in 
place at the time that these decisions were made. It's a new generation of leadership that has 
demonstrated its commitment to new ways of t.hinking and acting. I sincerely hope that they'll 
work with us to address this problem. 

Thank you. 
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ROBERT HOWARD, SUSAN VON R m  
DOUGLAS CURRAN, KRK MORGANSON, 

and dl otbers simitarly situakd, 
and JERRY MhCALA, on behalf of themselves 

Plaintif€& 

ENDORSED 
FILED 

ALAMEDA COUNTY 

No. 763785-2 

STATE- OF mcssroN 
(CODE CIIV. PROC 8 632; 

CAL. R CT- 233.520) 

UCT 11 tooo 

DcpcrY COUNTY Of ALAMEDA 

vs. 

I FORD MOTOR COMPANY, a d  DOES 1-1 00, 
inclusive, 

Dekndants, 
Hon. Michacl E. Ballachey 

I. ~NI-ROIXCTION 

This is an action brought under the Unfkir Competition Law (hen& Un} (Busin= and 

Professions Code sections 17200, ei- seq.)- Plaintiffs also seek relief, in this phase of this ai& 

under the equitable provisions of Consumers I@ Remedies Act (hereafter CtRA (Civil Code 

sections 1750. et. seq., specifically, Civil Code -ion 178O(ax3), (5))). 

Having heard all of the evidence herein on the non-jury issues in a bifurcated mal, and 

having rcwived extensive briefing from the parlies (an Opening T d  Brief from plaintiffs, a 

~sponsfvt Trial Brief from dcfkndant, 3 Reply Trial Brief h m  plainti%, a S m p l y  Brief from 

&feedant, a S m b W  Brief fiom plainti&), dong with bricf3 h m  both parties on the 
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significance of &e Cslifomia S u v  Court rulings in #rour Y. T r W  bbqp" service, I=-, 
23 Cal. 4th 1 16 (2W)., and Cmez v. Pwolahw Air FiIwarian Pradms. Co., 23 Cal4th 163 @OQ) 

(&-I o p i n g  brief fm pkinfiff' a mponsive bne€ from dek&a& and s reply by plaintif%), as 

well as Ford's wrintn ~eqws? for a Statement of Decision, plainti%' Proposed Slaremenr of 

Decision, and Fad's Objactiorrs to Aoposed Statement of Decision, the cum now issues this final 

Staament of Decision p" to Code of Civil Pxoccdun 632 and California Rules of Comt 232 

and 520. 
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1. Plaintiffs' claim for "disgorgemnt'' as restitution is DENID. Plaintif33 hiled to 

cstrblish, by a prtpondeurnce of the evidence, proof of "ill goWn gains" in the form of "av~ided 

costs" with SURicient prodsion to warrant such an order. This claim also raises grave questions as 

to &e cc~nsrinuianal appmpriakness of such an order (Kraut, sqm; Corrcz. supra). 

ectually paid by Class Membes to defendant for replacement of rhick film iMtimn 0 modules 

outside of warl;loty, whether or aot payment wm made at atirne wben rfrt w"y bad expired. 

Class Mernbhs aie entitled to restinrlion under both h e  UCL (Bus & Prof. Code 8 1 7203) and the 

CLRA (Civ. Code 0 1780(a)(3)). Thc parties are to be prepared to discuss rhe Si= of any such 

rrstitution funs the coamt of notice to Class Members, and mechanisms of p a y "  IO appropriate 

Class M e m h  Deftndm WS be liable for the cost of 110th 10 Class M e "  of their 

entitlemart to rrstitUliofi. Dacmrinatirm of t h e  ~ S S U ~ S  shall be n f m d  to Ref- pmtiant to 

Code of Civil Procedure section 639, subdivisions (c), (d) and (e), at defendam's expcw, fix 

rm-da6on to the court on the appropriate amount of a restifutjoa fund aad €or appropriate 

p d u r e s  m w e  payment to Class Members. The expenses of the Rcfmee shall include fees, 

administrative costs and any relakd exparse rtasonably incurred by the Ref-. Amorrnts not paid 

out to Class Members due to inability M loate tbrm may be held h a  %uid recovuy" fimd pending 

furthcr d e r  of the cow. See Code Civ. Proc. 5 384. It is c l w  rhat such dief is appropriate in a 

CIes5 Action whue members have sustained a momlay loss and cumor be l o d .  fiats, 23 Cal. 

4* at 127-37; Corm, 23 caL4* at 173-75. 

3. Plaintiffs' rcquesl for quibble rolid in the form of af3tirmrtive orders regding a 

"bx" of ahe p b l e m  giving rise to Liability, namely the hidden d&t in tbe distributcrc mounted TFI 

modules in Clsss Vehicles, is GRANTED. 'Ibis &sue requires additional pmoedings at which 

' evidence %ill be presented ro assin rhe court in f'oning appropciarc remcdy. Tht viablc 
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alternatives appear to be: (I) a replacement prog” wirh a late ikmrion of rhe distributor mouniul 

TFI module, (2) a remotemount solution, or (3) a prog” w b b y  older vehicles arc purchased 

f” current owners by defendant, if moq economically appmpriate The oom is without 

ruflicient information to resblw phi qrsfftion based on the ~ t o r d  to date. lo obcain this 

infomuon, the Court shall, pursuant to Code of Civil Procedure sedition 639, subdivisions (c), (d), 

and (e), appoint a kfkm who will have the authority to use Evidence Code seaion 730, er, tag., to 

appoint upen wimesses, as tk Kef- dccms apptopiate, address d b v w y  disputes, and take 

testimony on this ques~on. The Referee will q m t t  to the c o w  with ncammuvlatjons OR the issues 

rekmed to him, specifically cegardbg the appmp&e remedy. The cost of any such Referee, 

including fees, administntsue expenses, and any exput witness fees shall be bamt by defenbant. 

lbese +mgs will aka bc under both the CLIZA (Civ. Code 8 1780(a)(3), (5)) end the UCL 
(Bur 8t Pmf. Code 4 17203). 

4. Plaintiffs’ request for reasonable attorney’s fees and costs is G W E D .  &e, cg., 

Civ. Code S 178qd) (attorney fees and costs); Code Civ. hoc. Q 1021.5 (attorney fees in cases 

involving questions of public concern); Lapla0 v. Bemficld Gal., fnc,, 82 Cal. App 4’ 19 (2000) 

(“ma in which amount of artomey fees is determined Cdifomia); Hmlett w. SgUm YaZ@ Ski 

, Cotp., 54 Cal. App. 4* 499, 5 4 3 4  (1997) (application o€ Code Civ. Om. Q XO2l.S in UCL 
action); Flunnery Y. Cal, Mghwoy Patrof, 61 Cal. App. 4’ 629, 634-38 (1998) (discussing 

application of Section 1021.5). PIaiatiffs shall make such claim by way of a f e  petition and cost 

bill to be fled herein in a timely &hion. This issue shall a b  be d e d  to the Rrfaeq at 

dekndant’s expew as ordered above, punuant to C.C.P. 639 [c), (d), and (e) for sppropriate 

I ”mendatiun on all related issw. 
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As Congress and various states began (0 dnnand incrmscd mite* and k k r  emissiQns 

pedbrtnmce from automobile ma"rers ,  the old "bteaker poiars" ignition ttchnology bccamc 

inadequate to the rask. All auromobdc manufacnpes, irpcluding &fendant Ford Motor Company, 

tumed to clacsdnic ippition systems to mect thc challenge pased by these changes in the law. See 

Austin Tr. at 6357:16-6358:7 C'rbe b e  pOiots io a non-elwtronk ignition system 

w m  identified as a fiqucnt source of emission problems id vchkles in cwomer wvh"); Davis 

Tr. at *58:16-4659:5,4W6-466036 (the dectmnit ignition system assirb wich hcl economy and 

with emissimtecause b o t h ~ ~ c ~ l r a o e s p a d ~ a n d  timing).' 

Ford's first e f b t  was rbe " D w ~ '  can"@ in rhe 1970% See TX I54 BT 3 (%It 

passenger cars incorporated electronic iguitiion systems bcginnine in 1975 and all light trucks 

adopted similar systems b e g w  in 1976"). The origcnal Du*rspaclL technalogy dlcd for tcmo~e 

momting at least in part because Ford hew thea rhe reliabiliry of elecrrical unnponcats delp"ded 

on keepiq them below maximum design rcmperatms. Miller Vat 306-14,34;2-3k5. 

. 

The decision to m t e  mount tbe Duraspark fdlowtd am- zneetings, at which people 

responsible for desiping rhe eagines and i@an s y " s  far Ford vehicles sought to place &e 

ignition electronics inside the passcngtr compart"f. Their goal was to "avoid issues of splash, 

and as much of the temperatuff issue 8s we could from the emginc direcrly . . . ? This suption to 
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”invade the anhiteawc of the inmior of the automobile to mount this elcc~mnic computer to tun 

out engine . . .- was nrtrt with ‘‘achonious” opp&ion ftom the “body engineers and stylists and 

thc whole rest afthe company.” F&ay Tr. Bt 200&8-2010:8. 

TIE acgumenz Fcahcny and his e m e r s  to place ignition elcchonics in the passenger 

compamnent was lost, See, e.g., TX 215 at TFR 9735. A design deckkm, made for reasons 

related to nylt and not concemd with dw, emissions control, or mileage, set F d  00 a “e 

which led dGBccly to the TFI problem unveiled in this litigation. 7he decision not LO plae the 

delicate ekctroniq computer driven ieitbn technologv inside the amparanent and 

directly on Q e  distahtor instead, flawed at tbe outser, has bm f i m l y  and nubbomly defended 

tva since. See, cg., Davis Tr. at 497k2619-7533; hfhm Tr- at 7793:20-24. 

After the failure ofthe h m s p k  1echnoIogy, in the early 1980s. Ford decided w use “thick 

film” tachnology €or its next generation of igaitiori modules. (Hereafter TFI mobults) See, eg., 

Davis V at 17:13-1%6 (”we needed a llcw w o n  system that would mimy the opeation of these 

two togethe properly”); TX 5089 at TFIX 0208 (mummhg reasans Ford replaced m p r k  wirh 

ntw gcnexation of ignition modules). The TFI module is the electronic “brain” of the iguition 

system k t  mnkobthc spark in the inbxna) combmion process ’It is designed to last for the lift of 

the vehicle without tbe need fix scryice ar “amce. See, e.g.. Miller V at 3095-32:l; Pacbt Tr. 
at 1627--5-162&5; Davis TI. at 4695:1946963; TX 455 at TF14 0142; Tx 823 at TFI6 2237. See 

ah, Ford’s Motor Compaoy’s Opening Trial B r i e  p. 69-23. Fad knew, h m  the very beginning 

of the strift to electronic tccrynolog, that the TFI module was wlnrrable to %rmal SlQeSsn and that 

h t  was fhe enemy ofelectronic devices. See Pechl Tr. at 36161 1-26, 1613:15-1614:4, 1617:2& 

1611922, 1624:17-1625:6.1637: 5-1638;3; Davis Tr. 4814:4815:18; TX 958 a TFIS 2481 (%le 

of thumb” is thar TFI module life doubles wirh each IOa C in tempecaturc); see also TX 4641 at 

TFtA 71 70.71 71 (Ford docllment defining ITl module as a “nitid circuit”: om that cark ‘Vkable 

the vehiclt or sevwcly imp& the driver’s ability io operate tbe vehicle”), 
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11 is ro be noted that neither NHTSA's findiags in fhat regud, nor irs dotemrination 10 not mopen 

any of its investigations, is binding on this couh See, e.g., H c w h ,  54 Cal. App. 4* at 526 ("an 

mneous dmiistrstive combuction dbes not govern rhe court's w o n  of the smte"); 

H u p  Y. Bd of Archikcturd E*aminers, 17 cnl. 4' 763, 794 (1988) (nan-adjudiemv 

administrative pmcscdiag has no couateral estoppel effect); Astrzo Land Redumatimi Co. v. Ahin 

Son Gobrief Basin Watermaster, 52 Cal App. 4" ! 165, 1221 (1997) (coliateral enoppel effea only 

given 10 f i r 4  decision of agency that ackd in a judicial capatity). 

Ford's dissimulation rtBched its nadii in the testimony of Bob Whcatoq Ford's witness 

des+& as most rcnOwIed@abk about saikty issues;, &en he insisfed tbat "Safi; i s  too subjedve" 

and denid  knowledge of any 'Wwritcen dcfinitbn of what safe is within Ford Motor Company." 

Whearon V et 29:17-31:16. olher Ford executives were similady evasive when p ~ d  on tho 
question of whether or not a failed TFI module, under any circumsbriws, p r m t e d  an weasonable 

risk of safety. &e. cg. Petmusku5 V az 20; 16-34; 1 9, 445-48: 10 (Ford's Vice Pnsideat of Safcry 

a d  Eavironolwtal Engineering wbo could not conceive of circrarstance in Whih smiling could 

crcute a safety risk); T'rmsw V at 21 22-2924 (Ford's V i  Presidmt of Car bwng who fclr 

that stalling on tbe madway pored no safety risk). 

Fad's use of language sncb as -stop, won't stan,'' "quits on road,'' "statts after stop," 

"drivcabili~," end other euphwl;sms for stalling problems, all of which were t n m e r S e d  in rbttoric 

chiming 8 multiplicity of ceruscs for staIling (ev-ng from w i n g  Out of gas 40 a dcad banety!) 

ere at least disingenuous when juxtaposed with Ford's actual knowledge of the extent of the TFI 

module poblm and its impact on vehicle opemion and safety, See genera@ TX 273 (Ford 

hmd mtmofandum Qled April 13,1!38%2); 283 Ford internal sne" dated April 29, 
1962); TX 308 (Ford h ~ c d  m c m 6 r a  reviewed on May 24, 1983); TX 5130 Fwd intemal 

memoandm daid October 17, 1983); TX 386 (Ford i n t e d  meMxandum d a d  July 23, 1985); 

Rb 391 (Ford intend munorandmi dated June 6,1985, and revised August 16, 1985); Tx 510 

(Ford k"d memo" dated Oculber 15, 1986). More specifically TX 556 is a Ford FMEA 



tcpe in which TFI module failure wls med s a ‘5’’ C‘nry high Severity" in ~lation to dq). 
Tl is  rt&rc, &&xi Docem& 16, 19M, war p r e p v c d  one .week afm tht Owmr No6i!cnthn 

Pmgram was announced internally by Ford upper management, bzsed on “driveability” uracems 

and not as safe@ recall. See TX 554; TX 7054 (Bradley Dw.) at V 46:W8: 18. 

One need look no hrnhcr than the evidence pmentad by Ben Kelley (ICCUey Tr. at 

1495-1563; Kelley V at 2254) and rbe maltrials upon b.r him to toLLc1\Lde, ms tbh court e, 
that slalhg, under almost any ciseUmnaaO@s, presents an unreasonable fisk Io automobile safety 

and to the safety of the occupants of any such aummobile. It would defy mmmon semsz and the 

weight of the evidence to find alfrenvisc. See a&u schteidel v. Am Hondo Maor Co., Tnc, 34 CaL 
App. 4’ 1242, 1250 (19c15) (discusing safkty xish czeated by stalled vehicle); fbrahim v. ford 

Motor Co., 214 Cal. App.3d 878, 883 (1989) (same); United Stafes v. General Mororr Corp., 417 F. 
Supp. 933,935-36 {D.D.C. 1976) (same). 

Rather Ford used tortufid interprrt&ons of m o n  language to avoid its tesponsibilitics 

10 NHTSA, the Environmental Promion Agency (“EPA7, and the consuming public. Thc TFI 

module problem was, according to Ford either an emissions proMcm b”se it happtned padually 

and gave the driver a warnin& or not an emissions problem because the modules Sled  suddenly, 

wiihout Waming. Compare, e+, Petmuskus V at 127:19-131:4; TX S O U  and ‘zx 4454 at 69:s- 

70:17 (Ford3 answcrs io i ~ g s t o n e s )  wifh Hoffman Vat 59310-6731 1 and Amin Tr. at 64505- 

6451:9; see a b  Macher V at 56.9eSf:ID. 58:1&59:15, 89:10-104:20 (Ford W d  not cozrfim 

exisrenee of prior warning be€m TM-related srall occurs). By taking these inc0rtsi-t positions, 

sepame divisions witbin Foul c b h ”  justification for their failwe to respond to govemntal 

safkty inquiries and to comply with natutoqr emission amad responsibilities. The Ford Moror 
Company, as a sin& corparate entity, caNHll claim such justification. 
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05) and Clarence fitlow (regarding h S A  InvestigSb Nos. €84-29. Pu17-028, aad PE89-011) 

with mspcct to NHTSA, and Charles Freed with nspect to the EPA, have testified pmimivdy to 

that end. &e, 0.g. Bownlee Tr. a1 2.869:34393:27; Ditlow Tr. at 3788:3-37922; Fntd Tr. sr 

4507:154509:1. 

2676-B) 

Ford’s defense misses the poiur of &is lau6Uit. It was not for Ford to decide what “dktf’’ 

meant, ur what levels of wenanty returns o b l i g d  it to repart to the EPk Ford’s responsibility 

was to respond to legitimate govanmcnt hquizies with appropriate infibmation SO that an . 

iudepeadeat waluatioci could determbe the F a c e  or absence o f  a pmblcm. SCE F& Tr. at 
4459:20-23, 4572:214573:22; B T O W ~ ~ M  Tr- at 2800:14-23; see dro B r o w k  Tr. at 

26891 1-2690: 11 (testiersg to the effecr that NHTSA investigation would bve proceeded co 
“Englneeriag Analysis* if Ford had not withheld ~fomatioa); Tx 5076 at 16 (“Mulufsctuters may 

mol. pick and choose mane relevant da;uments that an wain an OD! inquityn). 

As part of its blizzard of unprsuasivd stratkstical evidence, Ford also conrerded that Class 

Vehicles are 1101 involved in mon crashes than nomlass vehicles and dtac the dimibulor mmted 

TFI mod& was mt 8 & &tor in crashes end b not involwd io vehicle d k t y -  Without 
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resolving the moa of &e utility of crasb &tics, WhiJl an cowded to be mllet#i and 

reported in a haphazard fishion, the court 6nds that Dr. Ro-n’s Malysis of these statistics, 

s b w i n g  a 9% him fitdity rate for Claw V e h i ~ k  over non-Ck Vehicles, is pessuasive. See 

Rokrtson Tr. a1 2522:2&252313; TX 57 13 (discussing FARS data); see also Didow Tr. at 3502:9- 

35W:16 (same). 

Ford’s expwt on this subject, Dr. W&r, achieved m!ts simild to Robertson, using 

bberrson’s data. Wedm Tr. at 6070:11607~:13. Wecker disagreed wjth Ro&rrson an the scupe 

of the dam, with Wsker being collcttned about lhc l o t  xod” factor (that is, that tbt higber fatality 

rate may bacve been attributable to drivm UDda 21 years of age driving ‘’hot rod” Mustangs 

mklessly). Such madpuhh of questionable data might Itad a Cynic to recIlli rhe aphorism about 

“Lies, Damned Lias, and Statistics.” XIS cow &clines that temptab,  but nonethekss finds thc 

weight of the evidence IO favor plahtif‘f on &is issue. 

Givm the enormow financial impact of rhis problem, as revealed by the 5/50 Warranty 

Rcview VX 526A)), and given the much greala expense of an involuntary recall should NHTSA 

ordcr one, it comes as no surprise that Ford did w b  it did: Mske a show of concern by ordering a 

partial and much less expensive “Owner Nolifiaiion” with respect to some of the cars subject to the 

problem. &e lX 561; TX 7034 (Bradley Depo.) at V 46-24-4818 (saw recBu campaigns pvc 

almost twice as costly as owner notifieation p”). 

Ford wds aquind by law to report to the EPA when it becamc a m  of 25 or moe TI;I 

module falures in a given model year d u h g  the entire class period. 40 C.F.R. 4 85.1903. Ford 

was required by bw to report to CllRB what it bbcame awm of 25 or moFe TFI module fhhrcs in 

a givezl model year, through the 1984 model year. 13 Cal. Codc R- 9 2146. Fad was aware tha~ 

far mort ban 25 VI modules Liled each year during the entire d s s  period. TX 15; TX 16. With 

the exctPt;on of a single report filed in connection uitb cerfain E- and F- Series trucks in 1995, 

Ford fiu‘lcd to report any TFI module 4Shres to EPA., during the entire cless period See AuEtin, Tr. 
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At 6415:15-6417% Freed Tr. At 4448:21-4449:8. Fwd also fSkd lo report my TFI mdulc 

Mutts to C A M  regarding 1933 to 1989 model-year class vehicles, See Austin TI-. at 641534- 

64 I7:9 Frccd Tr. a 4448:2 J A4498 

Ford's deception of the g o v m e n t  d rhc oonsurning public is especially clear in the case 

of  em*^^^^ mums which are " p d  bed" rmkss I- d found Dot rtefktivc 

Minear V at 109:2Ell1:22; TX 491 a1 -10 941-43 (memoraadum prepared by fix" Vice 

Chairman Louis Ross regerdiry! rhreat of litigation by =A). That Ford uadnstodd its obligations 

to &e EPA cannot be Wed, Mhew V at 1092%Il1213; Mineat Tr. d 791023-7912:15; nC491 

at TFlO 5243. That howledp b e  tkcused wben the EPA pressad Ford oa the 5/50 wananty 

implimtions of ignition par&, Uiggcring an intknal discussion of the issue See TX 491, Ford was 

aoutely aware of  rhc financial implicatious of making this a t a s i o n  of the watraney on the 

module and yet, because of iis undtrsmding of WA's ~ S ~ Q I I  and d M t y ,  egrecd to makt ?he 

cbangt. Id 

Ford hew the EPA repodng requirements. Minear V at 109:25-112:13; Mincar Tr. af 
7910%-7912:lS; TX 491 at TFlO 5243 C'defdve components covered under fhe 5/50 warcanry 

abd pccwmed to cause a faillare to mRet applicable emission standacds . , ,'?. Nonetheless, in spire 

of intetnal information of wrmrnry failures of his ignitiodanission m u d  device f'ar in txccss of 

StaNlOry or regulatory .standerds. Ford "Uy failedro m p t  Ihes retrrms to EPA Freed Tr. at 

4507:154509:1,453711-17. Monover, there was na evidence lhat any of the wanaoty-xrturned 

TFl modules were ever tested to aScertain W impact of U i r  feilure on air quality. Minear Tr. at 

7910:23-7912:15. Ford's f a h  lo respond to its responsibility to the EPA can only be inrerpretcd 

as an t E i  lo avoid distovety of& TFl module problem by &e agency and the consmniag public. 

It is axiomatic that NKlSA and the EPA in the fdcral system, and the cslifornia Ah 

Resaurca Board ("CARS") in California, are "wat12hdog" agencies designated to protect comumer 

detyand the tm4ro-t In cbe nbsencc of informaton b m  the n " m i t  isthroupfi t h ~  



agencies that c o ~ l l l l s ~ ~ s  are inform4 of problems with the products that thcy purcbose. Warranty 

rephcnnent, or CVM p # t - m t y  replacemat, wiw~r digclormre of the fur the 

replacrmtnf offw little insight to &e consumer B to the oaturc of dre poblem. Ford never made 

any such disclosum to Esther the goverament or to any consumes. 

Along with all of rhe tvidcnce discussed f h v c  additional evidence of Ford's intent ro 

conceal this infornuition i s  s c e ~  in its manipulation of tatiry procedures by reducing t d n g  

tcmperatore levels. See TX 819 BI TF14 5466; Russell V at 22:3-41:1; Pecht Tr. at 6581:6-6585:1. 

?lie unexpldned rcduc~on of t f f n p "  levels wss suspicious even to Ford's emissions cxpcrt. 

Scp A u t h  Tr. at 65 1 121651 6: 14; TX 4123. 

Additionally, there is evidence that Ford, as a condition of settling vatiaus civil lawsuits 

atguably involving evidence of TFI module failure, demanded the return of infonnation disclosed in 

discovery during those hwsuk Eg.. TX 5823 At is uotowo~y rhat, Dotwithstanding thc repeated 

promises fiom Ford to o&H cvidence countering the circ"t-kl Nidartiary significance of this 

practioe.Mnewasbrrhcorrtiag. 

Ford's most sigtificent Mor? ro defeat p la inW cltajm, et least h the point of view of 

expense to Ford, came &om Dr. McCarthy, whose testimony was largely to the cffecz rhar there 

never was n TFl module groMern in the first plscc. Ih. McCartby's testimony is questionable on 

w d  grounds. Most SignificantJy. he tested only approximately 4,000 TI;I modules. which were 

selectcd for him by Ford dcalas from wamurty r e m .  The 4,000 modules tested by McCarthy 

must k comprrred io the total population of 1.5 million TFI modules replaced on warraaty, the 13 

mil!ion TFI modules sold aftar wanant)? as wcll as &e sarrre number of original ?F) modules. TX 
2560; rX 2676-8; Tx 5579- Ia addition, thc pmuasiue evidence is that too n w y  of the relatively 

few TFI modules tested by Mccarthy were low mileage to lend any sigpificant cffdence to his 

opinions. See Pecht Tr. af 6555:226562:23. 
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TFI d d e s  that function in laboratary nsting me deemed Trouble Not IdeniiKed ("TlW), 

which means only thal P o d  did not &ccI B malfimction during testing. It does n ~ l  lntim the lesting 

methbdoloey was torrecf or adequate and it does no! mean thal the modules were nrm-defective. 

See, e.& M a c b  V at 1083-16; Russell V at 144:-20:20; Marlen V a& 68:12-694; B&ck V at 

,9:64%:13; Hdhnke V at ?5:15-22; Browlet TI. at 270326-2706:14, 3162:7-3164:2; P& Tr. at 
658228-65851; WOXOM~U V at 91-20, 13:21-14:7, 17:23-19;13. 3220-33:8, 34:23-35:23; 

Hohake V at 75:lS-22; 'fx 5698 at 2040-0202 Tx 4303 a; TFIS 3731-3732; TX 428% TX 4300, 

TX 4323. ~ c ~ a r t h y ' s  conclusion ha1 re-testcd wamnty rems which "passed" vgious tests as 

"T"' (br0irMe not identified) and were hrefore not @&e is flawed. Again, ""P docs no1 

p a v e  that tbe malde was not defective. It merely estabfshes Ford's, and McCar&y's, ioability to 

find the problem. The "'I"' finding did not mclude !intennhmt failures and did not establish that 

the particular TFI as non-defective. MacherV 10%:2-16; Russcll Vart 195% Marlett V at 13:14- 

149, 70:14-81:21; TX 5698 at 2040-0202; see &o B r d e x  Tr- at 2703~26-2706:14, 3162:7- 

3164:2. Finally, after all was said and don% McCarthy still fbund si@d5cant, wmxptablc 

percenrages of hilcd TFI modules in his study. See Pechr Tr. at 6583:3-6585: 1. 

It should also tie pinred out that MCCerthy's reliance on the "X€& # ~ s e  is likewise 
flawed. He his oonfused prfm" problem Wirh compopcao failure. &e Diow Tr. at 3491 :9- 

350919; Brownlee Tr. at 3210:21-3211:13,7641:12-7642:18. 

, 

Dr. J3msneha.n'~ testimony, which sought R, stablish &at because Ford's ualm held in tbe 

& car market there could be no defea in Ford products, is liiewkc un;rvaitii AS pointbd out on 
crossexamination, Ford's efforts in the market, ova &e time h m  1983 to 1999 had allowed it to 

come "up u, below averaee" Bresnehan Tr. at 8 107 10-28. 
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that &ere can be no liability in this ~ a s e  in the absu%x of a ditec! sale. ’Tht court’s position on 

&est issues is ckar 5” Ihe record. There is no need fm further commtRl I this junme. 

the consuming public. ’this fraudulent concdment b taatam~rmt K, ihduknt  misnprowltrtion 

under the CLRA and constjMes a violalion of both Civil Code sbctioas 177qaXS) *ad (7). 

iMbmrd lnkaim Gwp. v. Superior Cow, 52 Cal. App. 3d 30,36 (1975). Othemk scatad, by POI 

telling the goVeMnen1 and the cansuming public about the defects in the distxibutor rnountrd VI 
~ l e s ,  Ford was, in ef€tzk making positive ~ ~ t s  about the dUtabi1;tY and dery of tbc 

device. Seeid 

The m e  conduct is violative of rhe UCL under all tbm theories offkred, The fraud of Ford 

in this pm of the case, n d y ,  concealment of a known safety defect, i s  aciiombk ewn if no one 

was acWb deceived Hm, however, t k e  w8s dccepriaa See Curtan Tt. at 2231:14-2232;2, 

2236:6-9, 2236:14-17; Rams Tr. at 1438:13-15; Macala Tr. at 4262:28-4263:13; Bmbow Tr. at 
44:24-45:2; Provost V at 22;d-22. Moreover, it has been shown that “bas of rhe public w e a  

likely tu be decdved. See Chsrn v. Bonk of Am., 15 Cal. 3d 866, 876 (1976); Podolrhy y. Firsr 

Hed.kore Cbrp.., SO Cal. App. 4th 632,647-48 (1996). F d ’ s  conduct, discus& above, which 

viohted its obligations under vatbus stak and fedad scatufes and wguMons, is more tkn 

sufficient to sugporl a finding chat Ford violatcd tbe UCL in that regsrd also. 

‘ 

FDI~ a?* engaged in “UnfiW business practiccS far tbt Same tc~s011s: concealmatt of b i y  

sigaificant safety related Wi“ finm chc go~r“nt’s legitimate inquiry and from the 

consumiag public. See, e.g., People v. Cappcdo, k, ZW Cal. App. 3d 750, 760 (1988) (public 

was injured as a msuh of the defendant wirhholding infomwtion h m  -art of Fish and 

Gam% %o hi it could properly pmtect the public’s intenst. . .”}. 
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